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" of Awas mgmmngua—w ere’ huﬁm nghts fiw:.mis have been woves: togerher with pamcspamry mappmg. k
Tt each case; map- makmg Wag mmcam[y Tisiked 1o°the formulation af leggal claims, resultisig in 4 paic of much-
>ce1chmf£d mape and’ legal precedcnts regurdmg the remgmmn of md:.ge.nnus lmd nghts MWe'! argae that these'

T!n impasse is not s contradici on tht cait be tésolved; fathex, it constitiites an dporia for which thrm 810 casy
pr clear SOlunon ‘Nonethéless; it intist be confrorited,

Introduction: the cartographic-legal strategy

! uring the past two decades, indipenous peoples and their allies have muade a remarkable effort

to map mchgenous lanids.! This teend is often attributed to the intersection of indigenous

social movements with the advent of participatory research methodologies and the growing
aviilability of cartographic technologies, including handheld GPS units-and GIS software: In t}ns
papet, we argue for a closer examiriation of the tole of the law in the emergence of indigeno
mapping through a discussion of the waysin which maps are used to advance !egal claims to land.
Lawyets for indigenous peoples need maps and affidavits about cultural land use patterns (oftea
produced by geogtaphiers) in‘order to render theit clients legible as indigencus people and rights-
bearing subjects before the law. Mapping this cultural space is a precondition for: securing legal
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recognition for indigenous land tights.? Law often solicits spatial representations of indigenous
cofnmunities — representations that presuppose a definite space Where resources have been used
in ‘some: cultural fashion® Partly for this reason, the late Bamey Nietschmann —a source of
inspiration for many advocates of indigenous cartography ~ once wrote that “more indigenous
territory can be reclaimed and defended by maps than by guns.™

We aim to bring to light some ‘of the implications 'of this strategy — what we will call ‘the
cartographic-legal strategy” — which calls for making maps to advance legal recognition of indi-

genious land rights. The conjuncture of legal and cartographic techniques has contribtited tod pair

of important legal cases that we describe here — oné concerning Maya communities of southetn

‘Belize, another involving the Mayangna comtmmity of Awas Tingni in eastem’ Nxcamgua 5 The
wo cases ate important sites for the development of legal standards recognizing: indigenous
7_ peoples’ nght to property as based on. customary nse and occupancy In both cases, recogmuon

,,,,,

tresultcd in the d:spiar:emem, dxsposscssxon, and destrucnon of md1genous hvchhcod \ Each

ptoduced & precedent-setting legal victory. Yet these successes have met unexpected: limitations

/and produced usintended effects that complicate their tanslation inita justice: Moreover, ‘we

argue, the legal- cartegxap}uc strategy positions indigenous struggles upon 2 polmcal terrain’ aptly
deseribed by Hale as ‘neoliberal multiculturalism™ Both ¢ases we describe here illustrate this
concept by their emphasis-on the right to properfy (defined in these cases by Customaty patterns

of land use and occupancy) 7 The cartographxc—lggal smtegy alms 1:0 correct the i m;usnces of

yct remforcas dxffcrences and mequahnes in the colonial pt-cm:ﬂt.3

Our argument complicates the celebratory descriptions-of the ‘power of maps for indiggnc
peoples made by geographers and activists' like Nietschmarin; Brody, Herlihy, Stocks, Chapm,
anid Haeris® Within this literature, indigenous cartogriphy tends to be'viewed as'a practice of
replacing | biad colonial maps with pood anti-colonial ones. We agree that colonial tepresmtdmaﬁs
of space that ‘deny the existence’ of mdxgenous peoples are violent, and this violence:must: be
addressed bya postcolonial geography. Yet the existing literature tenids t6 provide only superficial

social processes through which maps are’ produced and read " This approach cautions agamst an
analysis of maps as self-evident representations of national tertitory ot indigienous property.

Our approach
It is & deconstructive questioning that starts .. by dembthg, complicating, or secalling the paradoxes of values like
those 6f the propér anid Of prupcrty in all their ‘registers, [and] of ... the subject of hw - [Sluch @ detonstructive
giestioning is throngh and through a questioning of law and justice, a questioning of the: foundanoas of law, morality;
‘and politics. (Derrida, ‘Fotee of law'™)

Cartography constitutes 4 way of representing the world, of doing geography in the literal sense
of Swriting the world” In the act 6f reading the map ~ whether in the concrete-block walls of

154

Dowrdoaded from ogj segepub.earh at UCLA on April 30, 2012




)

Wainwright and Bryan: Cartography, tevritory, property

-a rural ‘school room or the mahogany—panelcd chambers of the court — the viewer is 6bliged
to place themselves in rélationship to the particular perspective that the map conveys. 13 Maps
‘nvariably reduce the complexity of the world to produce an effective abstraction of some set
‘of spaces and rélations, John Pickles captutes the work performed by a map in these lapidary
lines:

“Theinap is a-conjured object that creates categories, boundaties, 4nd territories: the: spaces §f temperatuse, biots,
‘ "pf);m}nmfms, rcguam spaces and objects attain the reality thatis pafhcular o them thmugh the combined and mulnpbcdf
-aets-of 1 mappmg, dcimuung, bouniding; categorizing, ... Maps crédte objects whose existerice is mythic, at Jeast to the
-extent thz: these identitics are highly formalized ab:tmcnons whiose effects (orice represenited as 2 real object) beromic
very real.!

Cartography always involves flattening, simplification, abstraction; and representation. Maps
made for use in ‘court must execute these | practices in ways ‘that- preserve the power of the map
to:sppear truthful, objective, and universal. The metadata‘used to locate indigenous claims thus
extends farbeyond questions of projection and coordinate systems. Indxgenous triaps work within
thie typical set of cartographic abstractions that treat the world as an- object comprised of spaces
-polygom manipulated in a GIS — thit ate niversally definable in terms of a set of points, Imes,
and polygons defined by latiade and longitude; scale and proyectaon.’? Mapping indigenous lands
invelves loeating indiperious péoples within such a grid of mtenlgiblhty
Because the ﬂxomy mitters of p ',‘;lnequah ; anc‘l rcpresemanon have ot thherad away

fstatement of nghts, pamcularly When those nghfs are mscnbed in terms of property and culmral
d:ffe’r‘éﬁce Indlgenous lands have came to be. deﬁned by the area. xhat a parucuiar mdxgenous

customary, iy, e cilfiira ties to thc Iand Conversely ACCess to- ttadmonallmds 1s geent as: és‘séﬁﬁﬁl
fo: mdxgenéus peopies 0 continue . bm:g mdlgenous % The: nght to existence implies the nght‘

“These concepts are not spe fic to mchgenous pedplcs Arm colorual strigplés
the 20th centuty typically invoked ‘claits to a ndtional ferritary, an approach widely used by
contemporary movements of indigenous peoples in the Ameticas?! And yet for mdxgenous
peoples, claims to territorial rights often rearticulate a long-standing affiliation in Western
thought betwéen indigerious people and nature, particulatly where the latter is construed as ferra
naullins a gpace devoid of propetty ¢laitns. The key question is how cartography and law put
this geographical imaginary to work, that is, how they represent indigenous peoples spatially.?
The cases from Belize and Nicaragua that we consider here mark 2 shift towards conceiving of
rights to land i térns of propersy. In keeping with Hale’s notion of neoliberal multtculttirahsm,
the Belize arid Nicaragua cases have helped leverage indigenous  claims away from territorial
approaches that imply a direct challenge to the state, and towards property rights, which deepen
capxtahst social relations (and depend upon law and state power for enforcement). Persistent
mequahtles are reorganized, yet sustained, throtigh récognition of indigenous difference in terms
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of bounded land claims® In this way, indigenous land claims are made commensurable with
development.2*

Our reflections upon the cartopraphic-legal strategy hinge on a distinction between law and
justice. T6 paraphrase Jacques Derrida, it is just that the law exists to ¢ast hght on injistices.
And yet, Derrida insists, law is ri6t justice® Rather, law is ‘the element of cakudation, and it is
just that there be law, but justioe # taealoviable; and aporencal €xpériences ate the expe ‘ences a5
imptcbable as’ they are necessary, of justice. ..’ We ask: what sort ‘of | justice is'made possib
and experienced, in consequentce of these | maps and lawsuits? What are  the possibilities, and
linits, of ﬂns paxuaular effort to caleulate the incalculable, to'demarcate the i indetmarcatable?
How doesifidigencus rights law extend and mobilize particular spaces or categoﬂes that come to
be taken as univérsal® What forms of j justice does this enable and foreclosep??

Yn surn, s approach quesﬁons the conditions that aﬂow f'or mdxgenous maps to arh‘7”»

" “and their allies produce maps and g1s:’v.‘x’ﬂ.v._uits, ,,they, do's6 iy ' > ‘
Thése striggles’ unfold within an: a]ready~mapped 'world where onecannot ehct to live pltside of :
‘sovemgntv, territory, of the law

The cases
,Let us consxdcr the mra caqes The ﬁrst case mvolves the Mayangna commuth of Awas ngm In‘

black participation in‘multicultural government32 Estabhshed in 1987, the autonomous: regions
were partly'defined by indigenious Miskito insufgenits’ insistence that all of eastern Nlcamgua
consisted of ‘Tndian land? Their claim 1o sovereignty challenged Nicarﬁgua s §o-called ‘re-
inicotporation’ of the British-protectorate of the Miskito Reserve in 1894. Fallomng the electoral
defeat of the Sandinistas in 1990, many of the leadets of the Miskito i insurgency were elected to
political offices in ‘the government of the North Atlantic Autonomous: chaonal (RA,AN) Once
in “office, these msurgent—polmcmns made protecting village land rights fundamental to thieir
effort to'make good on the promises of their anti-colonial struggple — tertitortalizing their project
tipon the terfain- of community traditions. Nonetheless, post-war presxdcnnal administrations
repearedly undermined the territotial and political ‘basis for the autonomous region, claiming
the region still consisted of “national lands’ owned by the state. This left’ community land rights
(to say nothing of broadet political-economic change) deeply unicertain. By ‘the mid- 19905, the
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autonomous tegion in northeastern Nicaragua was awash in conténtions ,‘poﬁﬁcﬂ struggles that
often broke into volatile conflicts over land. 3

Iothe Mayangna village ‘of Awas Tingni, these political factors conjoined to produce 2 historic
land claim. Along with:some 90 other indigenous Miskito and Mayangna villages in the' region,.
Awas Tingni was destroyed in the early 1980s by the Contra war, Residents of Awas' ngm were'
forced to'live in rehigee camps in Honduras (some participating in the Miskito-led msurgency”) «
xemrmng to the prewar vﬂlage sxte zfter the ‘electoral defeat of the Sand:mstas in 1990 Mtskrto

difficult. qucstlon of how different levels of pa:UClpanon in that steviggie shaped nghts to land
for.other equally indigerious groups like Awas Tingni, Yet state officials insisted that the area
surrounding the villagé belonged to the- state. Caught between these territorial projects, the
Mayangﬁa residents of Awas ngm feared that they would. be forced to the bottom of the
zegion's social hierarchy; marginalized as an ethnic minority.%

‘To sectire a position within the tertitorialization of post-war power relations, Awas Tingni
residents produced a sketch map-of an atea that they claimed in 1992, Tht same: year, residents:
used this map to negotiate a logging contract with a Nicaraguan ‘company, MADENSA,
headed by former Sandinista officials. Though the contract covered' otily a pomon of the area
mppt:d by the commumty xt nffered hmxted recognmon of Awas ’I”mgm “claif. |

. R El ;A) ,apptovad thc W’WF pm;ect, promlsmg to it e;,and demarcate A\Vas
' ngms land claim. Aware'of the uncettainty of that promise, lawyess working on the WWF
project contracted with-anthropologist Theodore Macdonald to cthnographlcaﬂy docurmerit the:
basis for the commmunity’s claim ind produce 2 new map of the elaim: Before that process, ‘could
be: completed, however MARENA officials gmnted a 63,000-hectare k ig coricession 16 2.
Korean:financed company, SOLCARSA, onlands claimed by the village and located adjacent to
the MADENSA concession.
“The maps became the basis for dévelopmg the commmunity’s challcnge to the SOLCARSA.
concession? With the hclp of ]awyers from the W’WF p:o]ect, resxdents of Awas Tingm mok

use and occupancy of the area affected by the ioggmg concession. Nu:araguan ]aws offered an
unusually strong legal basis fot protecting indigerious land rights.%® Nonetheless, the Nicaraguan
Supreme Court: dismissed Awas Tingni’s claim on a legal technicality. The corimunity’s lawyers
used this ifiaction by Nicaraguan courts to bring their case before the Intet-Ametican Commission
of Harnan nghts (TACHR). The Commission released its répott in 1998, finding in support of
Awnas Tingni and directing the Nicaraguan state to negotiate a tesslution with the community..
Nicataguan-officials continued to refuse to suspend the SOLCARSA concession and recognize:
Awas ngm s land nghts The Commission” pmcecded to bting Awas Tingni’s case before the
TACHR, initiating the first-eyer proceedings before the Court on indigenous land rights.*

The triap ‘of the community’s claim continued to play an impormant role in shaping-
understandings of the legal basis for Awas Tingni’s claim. The Commission’s complamt to the
Court asserted that Macdonald’s maps and report:
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establish that the Awas Tingni Community is an indigenous community of the Mayangna (Sumo) ethnic group- vith

'I*uatoncnl Coﬂtﬂ‘lulty, which has vecupied and wsed certain Jands in accordance with'a tea al dand tenure schieie -
of kmg dusation. Under: thls lind tenute schiemi, the Community owns the entire Awas Tingii territory ¢ollectively of

comimunally; while: mdlwdualh and famiilies of the Community: enijoy the subsidiary rights of nde dnd occupation. 0

Ruling in 2001, the Court affirmed Awas Tingni’s right to propesty. The Court determined
that the Nxcmguan state biad violated Awas’ Tingni’s property tights by granting the SOLCARSA
loggmg concession, vmlatmg national laws and international human tights étandards. The Court
further held that property had a meaning autonomous from state definitions, determining that
‘cuistofmary practice ’ establishes nghm of ‘possession‘of theland [that] should suffice fot indigenous
communities lacking real title to property to obtain official recognition of that property, and fot
conseqient repistration.™ As aremedy; the Court directed the Nicaraguan state o use the maps
to proceed with it d demarcating Awas Tingni’s collective right to property. Finally, the
Court recommended that the Nicaraguan state develop legislation estabhs}ung procedutes for
guamnteemg pzoperty nghts for black a.nd mdxgenous commumnes

< ‘December 2008 the commumty $ nghts to land aud resources rcmam\
efabie as fhey ever. imve b&eﬂ e o

speakmg peoples of southem Belizé have faccd systemauc forms of dxscmnmauon ﬁ:om th urne
of Spasish, then later British, colonization of their lands. For decades, the Maya ‘communities of
the south —~ the country’s poarest region, on the political margins of Belize — have: campa:gned to
secure icgal utle to’ the lands upon whlch they hve anﬁ produce a llve.hhood 42 'Tbese (;ampmgns

o Mayn communlttes has become only more: uncertam as the Muust:y of Natu:al Resources*
has granted a number of lasge forest logging concessions; sold rights to il exploration, and-
fragmented the national land estate to lease parcels of land to private owners.

The long-standing detnand for the recognition of their collective land rights made great strides
between 1995 and 1998, when the late Julian Cho led a newly temvxgoratcd Maya miovement that
aimed at winning indigenous land rights to these lands. Under Cho’s leadership, the two principle

‘Maya organizations in Belize at that time — the Toledo Maya Cultural Council (’I’MQC) and the'

Toledo Alealdes Association (T AA) — collaborated on two major initiatives (with encous
and guidarice from lawyets, through the Indian Law Resource Center, or TLRY
TMCC and TAA announced that they would map all of the lanids that the Maya have historically
used in sonthem ‘Belize. This Maya mapping project’ led to the subsequent’ ‘publication of the
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Maya Atlas, itself a major event in the recent history of the indigenous mapping movement {and
Lieyond the scope of this papet to discuss). # Second, the TMCC and TAA announced their plans
to file-a lawsuit against the Govetriment in the Supreme Coutt of Belize. The case, filed in 11997,
argued that the state had infringed upon the consutuuonally -protected property rights of the-
Toledo Mayas when it had granted logging concessions to foreign timber companies in forest
lands custornarily used and occupied by the Maya. The lawsuit aimed at compelling the state to-
tecognize the rights of the Toledo Mayas to their customary lands.

The state responded with'a ‘palpable silerice. The Supreme’ Court of Belize effectively ignored
the caze: put forward by the Mays, and the Government, in' its ole as 'defendant, limited its
response to suggesting that the Maya were not indigenous to Belize-at all, but merely recent immi-
grants of Guatemala. As with Awis ngm, the Maya: therefore took their cise to the IACHR.
In 2004 the IACHR issued a report Eavormg tecognition of Maya land rights (and’ teferencing
the Awas Tingni iny theie conclusion), The Commission récognized that the Maya miintain
long:standing historical and cultural ties to-the land in southern Belize, snd thereby qualify as
indigenous people with rights to the land under the norms-of intenational indigenous rights
law. Moreover, the Cotnimission found that the state’s actions hiarmed the Maya people’s human

1o thi detiiriedt of the Maya people, by failinp to'take effective measures to
t 1o the lands that they have readitionally occupiied dnd used, without detnmm o
d'to defimit;-demiarcate and tide or otherwise established \ -
jiary on which their right exists: ... The State further violated the nght o n;bay
; bg, gmnung logging and oil concessions to thud parues o utilize the prope

the absence of effective: cumulmuans with and the'informed consent of the Maya people.
To repair these hatris, the Comiiission atgued that the Govesmetit of Belize must:

-Adoptinits domestic. law, asid mmugh ‘fullyinformed consultations with the Maya penplc, the legts!ahvc admiriistrative;

and any othér measures necessary to delimit; demarcate-and title or otherwise clarify and protect the: lemtmy“m which
‘the Maya people have a.communal  propesty tight, in accordance wsth their eustomary iand use practices, and without'
deteiment to other indigenous communities 46

be found at the heart of these cases’ arouﬁd both the nature qf the injustiée as well as the annczpated
Jorni of its résolution. We return to this below.

Notmthqtandmg the Comission’s findings, very little substantive progress was made toward
the materialization of these findings over the subsequent theee years. Therefore, two Maya
communities from southern Belize — the villages of Santa Cruz and Conejo — filed a new pair
of lawsuits against the Governient in Belize in the Supteme Court in 200747 Thesé lawsuits-
asked “the Supreme ‘Court to consider the Commission repott, along with new maps of the

‘two commurities® This pair of cases taises several issues; ‘two of which are paramount to-our

diseussion: first, the Cotirt examined ‘whether there exists, i Southern Belize, Maya customary

'land tenure. 49 Second the Couxt conSidercd ‘whether the mambets of the vﬂlagcs of Conejo and

such interests. 50
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On 18 October 2007, the Supreme Court ruled in favor of the Maya eommiinities. The Court
concluded that customary land tenure indeed exists and that the communities have ‘such interests’
in the form of usufructoty, ‘community-based tights to property. Writing for"the Court, Chief
Justice A:O. Conteh summarizes:

[ ]xtensive documentary evidence, expert feporis dtid Maya oral tradition, establish that the Maya communities presesitly
if Southerh Belize exist in areas that hadl formed pict of the aneestral and historic tétrtory of the Maya people since
e immemorial, and certainly sisice ‘'t Bpanishand liér British assertions of soversignty. .. 1 thierefore conclude
thiat the vzllagers or’ Cone]o and Santa'Crag, a4 part of the mdzgenouh Maya people-of Toledo District, have interests
inTand bazed on Maya ‘custorary Tand ténure that shll susvive and are extant. ... [T]he daimantd® nghts and intérests
in lands based on Maya customary land ténure are not outwith the prorection afforded by the Belize Constitution, but
rathes, onintuie mwy withii the nmumg and protéchion afferded ta property generally; especial here of the real’ type, touching
and: toncemmg Jand — ‘communitarian pmpetty pcrhaps but property nonetheless, pmtccwd by the Constinution’s
prescriptions regarding this institution-in its protective catalogue of fandamental human rights 51

On this hnsns’, Justme ‘Coniteh ¢oncluded with a declaration that ‘Santa Cruzand Conejo and
their members hold, respectively, collective and individual sights in- ¢ lands and resources that
‘they have uséd and occupied according to Maya customary practices.” The Government ‘was
thetefort fesponsxbiﬁ 1o ‘det"‘ 'e, demarcate and prcmde ofﬁclal d 'entatwn of Santa

the Government of Bicize. As: beﬁts th :legal theory f th e, the md‘gmus nghts NS
‘fmmd ‘ ”'be protected uuder the consumtlonal protecuons for property

that md1genous ‘customary pmcnces consnmte a. fo:m of ptopetty protected undz:r mternanonal
law,53 In ‘both of the- cases, indigenous rights lawyer S. James Anaya represented the indigenous
‘laimants, working in“collaboration with the Indian Law Resource Centet, 4 Washington DC-
‘based NGO. We have been involved in muking maps-used in bothof the cases; espeually in
Belize:and Awas Tingni. In each, we'have made maps that have been used to illustrate community
,nghts “property. Thus, befote we tiith our attention to thesé §, & word is due on ‘the

mulnplc ixxtersecung (and somenmes contradlcfory) posmons that we have taken n this thk

use of Santa sz presentéd to :he Supreme Court for the 2007 case. 54 Joe Bryan has pammpatcd |
it ; cludmg the vlllages

wo:ked under the dxrecnon of the late Bernard Nietschmann, col]abomte in these mdigenoub
communities as activists; debated these issues with their lawyers; and. participite in the ongoing
discussions on indigenous cartography.

 Ourreflections therefore stéén from years of collaborative wotk with mdxgennus peoples.-Our
critique is grounded in these experiences as geogtaphers, by our shared comimitments 28 activists
to political change, and our theoretical efforts to understand what we have seen, These threetoles
— geographers, activists, theotists — are-often in tension. Our attraction to postcolonial theoty is
pardy explamed by-its insistence on. engagmg with such tensions. We hope this papet reflects
such open-ended engagement5¢
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“TABLE 1 Aporias‘of the cattographic-legal strategy

Theme ; Aporii or paradox

1 Differential empowerment Struggle for justice iy involve people
o , ‘ N unevenly and distabute benefits usjustly
2(a)  Lineson the land: boundary conflicts and rescaling  Strugple for unity may ‘prodiice new spaunl

o o L and political divisions
2(b) Liges'on the land: treating land as'propetty Striggle fot collective lands: friay lead 1o
; ' B o privatization
3 State power a6d the tértotial tiap iStrugg!cs for indigenons’ self-deterniination

miay increase state power

Our’ d:scussmn is ‘organized around three interrelated challenges to the cartographlc—lngal
‘strategy: the uneven effects of the strategy for different social groups; the unpkcanon" of drawing
‘boundary lines between communities; and.the practical consequences of moral and legal victories
of indigenous struggles (see Table 1).

1. Differential empowerment

. Wet egin with: the accessibility of the maps made for these cases. As with-any political process; -
we should expect different aspects of the: cartogfaph.lc-lega.l strategy to be relatively open or
closed to different actors: Not everyone can be equally involved in: the work of . map: makmg,
bulldmg laWSmts negcmatmg mth state ofﬁcmls and 50 forth In spm: af the use of ‘particip

the questmn of access) peoples authonty o parucxpate in makmg and readmg the: rmps is often
smkmgly uneven. This is best illustrated by women’s limited involvement in mappmg p S.

deferennalﬁmclusmn of wbmen is justified by the gender-specificity of knowledge of cusromaty

land uses: women are often tiot seen as bearers of the sott of geographical knowledge that should
be mapped to define thie cominunity’s tertitory. The bearers of stich’ k.nowlcdge aré eldezly men,
since they are seen as‘most knowledgeable of customary land-uses. The car{ograptnc portfzyal
of custornary use is'thus typically gendered, with an emphasis piven to those spaces whete men
farm, hunt, fish, cut timber, and so forth. Thus is terdtoralization gendered.

Such differential empowerment is symptomatic of inequities we have found throughout
the cartographic-légal strategy.” This unevenness is tied to power relations that extend both
within‘and beyond indigenous communities. Consider the involvement of ‘expert advisors’ | the
cattographic-legal strategy.*® Lawyers, geographers, and other experts invariably engage selectively
with local leaders; which then ofteri leads to a differential empowerment within ‘the community.’
Community members who translate for and negotiate between “the community’ and ‘the experts’
will undoubtedly come to understand what is happening better than anyorie else. And for all that
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indigenous mappitig is said to be driven by indigenous knowledge, the effectiveness of the mapsin
the courtroom is partly a furiction of their commensurability with ‘expet” texts ad verifications.
1In order to be effective, courts expect esperts to help them see the essential connections between
culture and land that make 4 laim recognizable. This expert corps — ourselves included — is
generally not indigenous, let alone from the communities brmgmg the case. Wé formilly work on
babaj' of the. ,mdlgemus camrnum , ,Who are the clmmants though in pzacuce we ofren work ﬁr

; Vgal strategy 18 thus crowded svith. non-mdxganous expefts
Differential ‘empowerment in cartographic and legal processes may well change the commu-
nities’ represented by* the map ot lega] case 5 Consxdet hﬁw exclusmns have pcrmeated the

feotn 3 bioad social’
© investrmenits in the afare.menmned popular orgamzanons (the TMCC and TAA) well-mas
elections; and mtensxve work in popular educauon and o:ganmng, these lcadcrs en) oyed mcrmous

understood, ot mdeed often even knew of the:: techmcal elabomnon an ~camp ex ohtlcal
dimensions. For reasons tbat g0 beyond the: srope: of ﬂvns pape:, : :

the' aeci%iiun wig’ annaunced there were 1o popular celcbratlons, ,and‘ Hetle awareness that,,the
case had been decided in favor of the Maya.

‘Based on discussions with leaders and ourown paruclpanon in the land. nghts friovement, we
would suggest that the relative decline of broad-based involvement in the miovement (such that a
major event like the decision of the Commission or the Supreme Coutt would make only minor
npples wﬂhm the commumnes) is partly an cffect of the cm'tograp}uc-iegal strategy This stmtcgy'

womenand non«Eaghsh speakers. Although both the mappmg and the: 1ega1 st:rategxes grew frorn'
popular moblhzanon they did not tequire mass participation; they did not (and probablycould
not) sustain thass involvemient. They were sufficiently technical and removed from'the daily lives
of the Maya that most people were tnaware of the lawsuit’s dynamics, as well as the negotiations
with the Govemmmt that initiated after the lawsuit was filed.

We could hypothesize that this was ciscumstantial, ot simply an effect of the aforementioned
death and decline of certain local leaders. And perhaps it was. Yet a'second reason for the relative
decline of broad-based involvement is specific to this dual strategy: that is, once the maps were
produced the shape and onentauon of the movement narrowéd to focus on the lawsuit. The
lawsuit 'was more than a major technical achievement that required an unprecedenited sum of
funds, new transnational allisnces, and so forth. It also reframed the basic demands and otganic
leadership that iad emerged in the Maya communities until the late 1990s. These chaniges tapped
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the contours of an éver-changing hegemony, compelling the Maya to find ways of contesting,
mnegotiating, and reworking their relationship to the state thfough’ the law. Where Maya leaders
‘had seen mass mobilization as the- principle basis for their authority in the mid-1990s, by 2000,

legal victoty in the cotirts and subsequent negotiations with the Government were treated as the
royal road to land nghts As a practical consequence of this shift, movement leaders. spent less.
time‘in the commuinities ds their energy was consumed by the lawsuit and engagements. with the
state. The movement became uu:reasmgly ‘professionalized,” with top positions.in its member
organizations filled with hlgh—schnol graduates, most of whom'came to work ifi'offices in Punta
Gords, the regional capital. This geographical shift from the rural communities to Punta Gorda
only further weakened the links between these communities and the spokespersons of the Maya
movement.$2

2. Lines on the land

“This 3¢ precisely the futiction of law in the stare and in society; throngh %law’the state tenders the nﬂmg group
“homogenous’, and tends-to create a social conformism which is useful to the ruling groop’s line of development (A .

Gramici®?y

Maps‘ tonm’butc in many ways to' the producnon of‘ commumty, in: parucuia:: thmughdra%ng

ot surpnsmg that boundancs are one of the most contentious aspects of the cartogzaphlc—l:galv

strategy.®S
n each of these cases, when mdlgemus communities mapped their communities-and went
"to court, bordet ccmfhcts thh nclghbonng commumtleé mtenslﬁed In the immedlat’" wake o

energy to’ address these bordet dlsputes Mote ominously, the conflicts: pomtcd toa potenua]
decline in trans-community ‘collaboration. Because the two lawsuiits brought before the Court
represented the aspirations of two non-adjacent villages, the decision contributed 16 a hardening
of. spaual distinctions betweéen individual communities and a growing popu!ar sentiment that the
boundaties of land claims were to be demarcated and. subsequéntly managed at the village scale.
Given that ‘the Maya community” has long been ‘defined by trans-village social Tife at the fegional
scale, this rescaling of the land struggle (coupled with the newfound emphasis on village boundary
demarcauon) ‘had immediate effects on political mobilizing.

These comments on scale’ brmg us to atiother effect of the ‘cartographic-legal strategy,
namely, its feorientation of calls for justice around’ property rights, protected by 4 termitoiial state.
In so-doing, the cartogtaphic-legal strategy flattens and d15c1phnes dissent in two fundamental
respects. First, the courts must be able to recogmze indipenious groups within ifs ferms, ie; a5
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subjects before the law. When indigenous peoples file claims before the Supreme Court of Belize
or Nicaragua, they may not do 5o as anti-colonialists who refuse the very légal founidations and
tetritory of the state. Even when they appeal to international bodies to resclve their claimns,
they do so as belcaguered national citizens who appeal to the law (state) for justice. Second,
when indigenous communities employ the: cartographic-legal strategy, they attempt to lever‘one
fraction of the state (the courts) to compel the state to live up toits: duty as guatantot of property
rights. Success reinscribes territorial state powet as guarantor of propexty. The legal victories won
through the Inter-American system have only resulted in directives toward the violating states to
reform their conduct, either through negotiations (Belize) or legislation and ntlmg (Nicaragua).
As Gtamsei notes, the law stimulates confofmity in social relations without necessanly resolving
inequalities. This conformism is born out spatially by the’ cartogmphu: side ‘of the ‘strategy: to
be effective in court; the ‘maps that show indigenous land must position those claims within the
state’s tersitoty. The possibilities that miapping indigenous lands might reveal the fiction of state:
claims to sovereignty over a given territory is blunted by the explicit goal of fonnulaung claitnis
that can be recognized 4y the state.

In the Awas Tingni case, thie* com:‘nmnty initially mapped the boundaries of their claifm in
facilitate fitling and demarcation by the state, These boundaries also held an additional
ahce for defining the community’s identity. As described above, Awas Tingni's effort
was mformed hv tht‘_lr need 1o secure 2 posxﬁon for themse]ves - econonucaliy, pehucally, and

of¢

The Court’s niling, however, did not affirm the boundaries of Awas ngm 3 cimm pet se |
Tt only ditected the Nicaraguan state’to move forward with titling and demarcation, reinforcing
‘the (unchallenged) role of the state as the ultimate puarantor of the cormmunity’s rights. This has
allowed state officials to- d.lspute the validity of Awas Tingni’s claim after'the Court’s ruling,
‘Durmg the JACHR heasings, the stite’s lawyers disputed Awas Tingni’s claim to “have occupied
the area mapped since ‘ancestral times?% The state’s lawyees pointed to the fact that, by ‘the
community’s own admission, the present-day village was founded in- the 19405 following an
epidemic of measles. Awas “Tingni, the state’s lawyers argued, was not a traditional indigenous
village. Rather it was the product of the:

taple phendmietion of thc fractionalization of ancestral commiutities, geographic migration of the emerging subgroups,
and subtequenticlaim 16 property (in lands-that do not qualify as ‘ancestral” lands and that can be-claimed by other
ethmc Eroupé that do'in fact. quahfy as such) suggests a- comiplex ard delicate scenarin®?

This ‘complex and delicate scenario’ refers to three Miskito villages located north of the Wawa
R.wer, outsidé the boundary of the claim, that the state alleges received titles from the Nicaraguan
Agranan Institute in 1974. The threé vxllages (collectively known as“T asba Raya’;a Miskito phrase
meariing “new land’) were established in ‘the-eatly 19705 by an agtanan re-settlement project
devaioped by the French embassy and the Capuchin order of the Catholic Church. Though it is
unclear whether titles were ever in fact issued, state surveyors.did produce'a detailed' map of the
settlements; depicting the grid pattern used to allocate family parcels around the villages founded
by the project. The leadership of ‘the largest of the villages, Francia Sirpi (Miskito for Litde
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France”), closely guard a copy of this'map. It shows that family plots stop: a’omptly at the banks
of the Wawa River, reinforcing Awas Tingni’s use'of the river as 4 boundary.

The state’s lawyers did not use the Nicaraguan Agrarian Institute map of Tasba Raya in the
court proceedings. Instead, their assertion appeared to ambiguously reference maps of the Tasha
Raya villages® lands produced by a 1997 land tenure study funded by the World Bank. The study
was chatged with documenting: the extent of ‘national lands” in eastesn Nlcamgua Catried out by
the Catibbean-and Central American Research Council (CCARC), the study used participatory
‘methods like those used in the Awas ngm case to survey land tenure practices in128 md:.genous
and b!ack vﬂlages, acknowledgmg the contem:ousness of thc s:atc s clalm,“ Vxllage pammpants

vt ppmg extenmely-
thh cach othet As a result, the’ study concludcd that there were nio ‘natmnal lands” in the region..
Norietheless, the ovetlaps depicted by the study have proven contentious, particularly in the area
surroundmg the Awas ngm clmm \vhere many vﬂlagcs were destrayed dunn ' the Cam’m war.

unities the responszbﬂify fbt ”resolvmg boundary contlicts pnor 10 petmonmg for title. ""in o
effect, the'state’s: delay in titling suspends Awas Tingni's ability to livé up to the map’s portrayal
of their claimas a bounded space, _feedmg anxiety about wbe will end up owning which land —

whlch communities have occupxed aiid defended thel: land nghtz, agamat each’ oth"’ , Usiny
differences to undermine any shared sense of indigenous: 1dcnnty anid ensure that collective land
rights are commensurable with exastmg propetty norms.

‘The question of bouridaries is also complicated by the degree to Which it ‘spatially coincides'
with the state’s logging concession to SOLCARSA that iristigated Awas Tinpni’s legal. clair.
Nicatagtian state officials used the inability of the communities to resolve the boundary dispute
to assert thatthe overlap is a product of competition between communities to gain valuable
resources —a fact they claimed undermines the coustroom arguments about ‘customary use
-and oceupancy. In one mectmg with community representatives, a state official went so far as
to propose that the entire area of averlap should be titled exclusively to'the state in- order to
guarantee the ‘integrity of traditional uses.” However, officials from the regional autonomous
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government adjudicated the dispute by fiat, passing-a resolution that arbitrarily established 2
boundary line that reflected a4 compromise between the overlapping claims. While this action
“solved’ the prablem, it also-resulted in splitting Awas Tingni’s claim INto 1wo separate ‘areas,
separated. by the Tesba Riya'claims.

In sum:in both Belize and Nlcaragua, the state has used the process of demarcation and titling
to rework existing, racialized regimes of land ownership. The legal rulings have not changed the
region’s inherited social and economy hierarchies. Norhave they changed the profound inequalities.
that structure the ‘ongoing resource conflicts.” Indeed, the state has used commusity claims to
property tights and cultural difference to encourage conformance to the state’s: mterpretanon of
property rights and iridigerieity.” This could be taken'ds further evidence of a pattern Charlie
Hale has found throughout Central America: that the very recognition'of culturaily~deﬁned rights
oftefi deepens the hegerony of economic neoliberalism.”2

3. The matter of moral victories
The previous two sections underscore the importance of asking a pair of difficult questions: What
exactly were these maps inténded to do? What is the political problem that they were expected
to change, and how?
To hegm to answer these quesuons, we begm by cmng a lengthy fomnc wntten by pohucal‘

fmr mremaw ml : ;dlgenous nghts law In clm.mg, K‘ymhcka refcrs o4 19907d
United Nations Human Rights Committee in the case of Omniyak, Cimy" of the Labicon La’ke Band
v, Canada™

iBut as Amyn h:mself nmcs Ene uN Judgment dnd not spu:lfy any remcdy fot thns nghtx;mlamn nd very httle hsxs

et moral w:z ties from ‘temmmal lavw, biit the't
{and doy ignioiee: internations) nigems with } fripuinity

We note in passing that we would bracket Kymlicka’s distinction between ‘moral victories’
and ‘real power.™ Ccrtmnly, victoties like those won by Awas Tingni, Santa Cruz, and Conejo
are lepal and moral victories that are enmeshed within power relations. Tt would be unpossible to-
draw any firmlines between their legal, tmoral, and political dimensions, which do not stand apart
from a real stracture of powet.

Thissaid, we cite Kymlicka’s note on Anaya because he’ identifies an essential limitation —
indeed, an aporia — at the heart of the legal victoties in Belize, Nicaragua, and in Omniyak. In each
case, a'straggle for indigenous’ recognition and autonomy deepened the state’s involvement in the
life of the community, a trend justified in terms of the state’s ability to better govern indigenious
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peoples: The maps conttibute to. this trend by literally helping the courts to see indigenous
people and places, identifying spaces for titling, and demarcation. These spaces do not oppose
indigenous peoples expenences so much 4s they align these experiences with the expectations
of state institations (includingthe courts).” By recognizing the map — but not-the full scope
of the political demands that underwrite it — the Nicaraguan and Belizean states have treated
court-ordered ndmgandxienmrcauon as an opportunity to réinscribe their power in indigenous
communites.

In Belize the main point of the cartographic-legal strategy was to put pressure on‘the state so
that it Would be forced o gnize Maya tights to land. As of this writing, this has yet to occur.
In the wake'of the Supreme Coutt decision, state actors atterripted to define the land 6fone of the

Maya communities in the lawsuit, Santa Cruz, causing a vigotous tesponse by’ the Maya s lawyers
and some leaders Remarknbly, however there has been no- \mdespread, popular actmty in the

Iaw, and fhe absancc ofa spmted response in the communities — reﬂects thc pohucal lustbry of
‘the case. The initial case was not brought by all ‘the Maya people’, but'rather by two particular
otganizations (the TMCC and ’I‘AA) Shortly after Prime Ministér Said Musa (who happens to
be a lawyer hnnself) was elc:cted in 1998 he opened negotxanons and asked thie leaders of the'

happcned the: negouauons \mth the state soon fcll apart (1t soon became cleaf that th’
unwilling tonegotiate on the substantive 1ssues) and yet the MLA temains, mday, With oniy tinot
modifications, the d farto political umbrella of the Maya movement. The mannet of its conception
his not helped it gain thie organic authority in the communities enjoyed by the TMCC and TAA.
In this way, the cartogtaphic-legal strategy compel]ed the’ mdxgenous 1 dershlp to reéstiuchure
and reform its political :epresematxon inways that have benefited the state’s posmon

“"These stractural changes tonnect with more subtle shifts in-the political orientation of the
movement. The back-arid-forth of the lawsuit and negotiations resulted in a further
- of the movement; and & landful of MLA: leaders catne to hold an effective monopoly over -
information about these efforts: This shift raises difficult questions about the outcomes of the
cartoptaphic work. The. subsequent findings of the Commission, as'we have seen, called for the
Maya to receive from the state their property’ and also their terntory, ehdmg the differences
between those concepts. Yet the Supreme Court’s decision frames Maya land rights entirely in
terms of property. Out concern is that this shift will facilitate ‘the privatization -of nominally
comunity-owned lands — lands ‘that femain, in practice; common lands that are collectively
roanaged. :

The results of the legal victory of the Awas Tingni case have also proven to be contradictory
on the ground. As noted ‘above, the community has struggled to live up to the standards of
indigeneity and customary use that were the legal basis for theit claim. For instance; ifi spite of
fhe centrahty of loggmg to the claxm as we]] as the reglonai economy, state ofﬁcmls aft:en assert '

,,,,,,

167

Dowmloaded from cgj sagepub.com el UCLA on April 30, 2012




udtural geographies 16(2)

forestry laws. At the same time, other communities in northeastern Nicaragua ‘have responded to
growing uncettainty over land rights by ‘preemptively’ logging to assert possession (particularly in
areas where claims overlap). Such practices niot only uridermine notions of shated customary use
and undermine inter-community solidarity, they also articulate relatively marginal timber-cutters
with a burgeoning black market in tropical timberrun on graft, predatory lending, and patronage,
all backed by incessant violence.”

In December 2008, seven years after the Courtruled in the Awas Tingni case; the Nicaraguan
state awarded a title to Awas Tingni. This has not put to rest the mixed feclings that many
indigenous peaples in Nicarapna have about the Awas Tingni case. Residents of Awas Tingniin
particular recognize that they have: won, for what it is wotth, international nototiety (or at least:
the attention of people likeus), In spite of receiving a title;. other Miskito communities- contiriue:
6" challenge Awas Tirigai’s right to land. Among residents of Awas Tingni, there is widespread
sentiment that theis- Tights to land today are less seciire than ever. One fan traced the problem.
back to the Court itself, describing how sad he felt returning from the Couirt hearings in Costa
a empty-handed (‘son las manos vactas’). When the Court issued its judgment, hie explained, it
failed to specify the numbet of hectares thit Awas Tingni owned and with'it the lines on the map.
Heposeda question that we have often heatd asked by our indigerious r:eiieagues (typxca]]y when»
the Tawyers are-not around): what good are'the courts? What could we do wowto achieve justi
to'get cur land? Faced by siich questions, we have heard the lawyets explain that the' legalacuvxsm
1s oniy one pragmmc step toward 4 genume solunon Pracucally spealung, the cotitt de

was
state to ‘validate® thiir claim. This was the fotsth time that experts had come to map their cls
Thls new study applied a rigorous set of cultural ecology miethods, ‘using natural features (such a8
, eds) to frame the community’s: claim. Asa’ result, it added closeto 30,000 mote hectares
to the afea previcusly mapped for the purpose of going to the IACHR"” "To many resideits:
of Awas Tingni, this new tnap strengthened their conviction that they had a right to the aréa

onﬁzmed fot: many commumqf membcts dunng 22002 study fu.nded by the Nmaraguan
e

depw.ted Netin: spite-of the state’s suppott: forthe project; ‘officials dismissed-the smdy orhe - 0

grounds that tlthng such a large area to a community would contradict their obligation to treat
fairly not only the nmghbonﬁg Miskito: v:llages, but of all Nicaraguans. Invoking the equality of all
citizens before the law, officials have effectively reinforced racialized inequalities in practice.

Just as in southern Belize, today the residents of Awas Tingni have not received tifle for their
lands. There is rencwed optimism that 4 résolution snay be athand following a vote by the regional
governmesit council to'split the atea of overlap into equal parts between Awas: ngm and Tasha
Raya. Neither party participated iny the vote directly; it remains to be seen if this larest line drawn
‘ona map will succeed whiere others have not. Yet one thing is clear: after the Awas Tinges decision
the indigenous cotnmunities must face'the fundarmientally wational character of 1mp1ementat:on :
In Belize and Nicaragua, each stepr forward involving mternanonal md.tgenous nghts law has'only
intensified the task of negotiating with, or politically transforming, the nation-state 5

168

Downlosded fom cgi b.com At LKCLA o Aprl 30, 2014




Wainwright anid Bryan: Cartoghaphy, territory, prapirty

Conclusion

[Deconstruction calls for an increase in responsibility. (). Derrida, Force of law’)

In their review of the legal implications of the Awas' ngm case, the lawyers for the community
write that “the people of Awas Tingri did not set out to forge an international legal precedent
withimplications for indigenous peoples throughout the wotld, yet that is‘exactly what they have
done®! In many respects; their statement is no exaggeration. The people of Awas Tingni and the
Maya’ of Behze have changed the legal termm for fumre clalrns to land Scme may condudc that

gent ne‘recogmtwn of mdlgcnous geograp}ucs

Perhaps, But there will have been otheér consequences. The cartograph
‘no guaranitees, except pethaps one: that the contentious politics aoun mdagenous Iands become
propexly litigious, oriented around cultural and property rights. Sm&,dxi’f'e.rently the: cartogmpluc—
legal strategy fotces a shift in political emphasis toward multiculturalism with an accent-
property- rights. ‘The reforms that follow (creating new propesty nghts regimes, valoriz Tl
<cultural differeaice, devolving political authority, and so forth) resound with Hale’s more general
comments on the effects of teoliberal multicalturalisrm:

['I']hcsg unmnvcsfaiw cofne mh clmﬂy-deﬁm_d it atrcmpts o d:sungu:sh those ngbts ihat :u:c ‘acce "‘tabie fmm

Oug aisnhas beer 1o clarify how such limits may be reinforced through the legal-cartographic
strategy®
In thc face of such hnutanons, there wﬂl be a tcmpmuon o suck thh cmsﬁng $ttﬂteg1cs -~

This ‘empmnon sharcs somcthmg with the realist approach that ]ames Anaya ‘has sﬁéked out‘
against what he sees as ‘post-modernism’s’ inability to move beyond a vague | fcall for reforny
We find mxthet the h1gh-mmded pnnmple of mtemanonal .human rights law o '

i neﬂ:her useless nor fuu]t: Rather, as we have argucd the power of mdlgenous mapping for legal

cases miist be wexghed against the political strugples they derive fromiand are inténded to advance.

In the two cases described here, the cartographic-legal strategy transfotmed the poss1b1lmes for
técognition without changing the persistent inequalities that the claims were partly ‘intended
to address. Nor has it conteibuted to any” tadically new coriceptions of the:region ot space.
At the same time, the cartographic-legal strategy has enabled new political ‘opportunities for
sothe community metbers, albeit unevenly:8 By recognizing and valorizing certain indigenous
community’srelations with land as propersy, as these rulings do, these rélationship's are constrained.

Such recognition reinforces state power and deepens capiralist social relations. 57 6 to reiterate
Dertidat it is just that maps may be used to illustrate the exclusions through which state territories
have been constitutéd. Nonetheless, it is not enough to hope that those i m]usuces ¢an be simiply
overcome by including indigenous peoples on the:map.
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Our argument attempts  to open critical space for reflection .on what indigenous law and
cartography canand cannot do. We cannot propose a solution; it is part of cur argument that the
problenis ander analysis cannot be solved by a map or law. Neither mapping not law are justice.
We contend that the contemporary condition is such that for us —as geographers who:advocate.
forindigenous rights — that it is impossible to simply say no’ to indigenons cattography or tolaw.
And yet we: vigorausly reaffitm a resporisibility to interrogate cartography or law as techniques
of power. We recognize that a failure to render indigenous livelihoods commensurable with
state institutions and-propesty relations 'may provide justification for their continued exclusion.
from power. # Indigenous peoples’ telationships to the state remain fraught as they seek greater
recopnition of their rights as citizens while gaining an acute sense of just how firmly entrenched
their exclusion is within the institutions that they - ‘may hope will guarantee their r:ghts Fot us,,
this:aporia compels an increase in responsibility, in commitment, in radical questioning. What
must change for other forms of geagraphical justice to become possible? How could the socio-spatial
relations of subalteen groupsand mdlgenous peoples be mapped in wnys that open paths toward
more profound forms of«geograp}ucal justice?

Itis not enough to pose these questions: The intransigency of the situations does not: suggest
that we should ‘cease making maps. Rather, we are calling for greater critical reflec ’on on the*
limitations, contradictions, and effects of the cartographic-legal strategy. The goalin thi
is not necessarily better maps or stronger lawsuits, but the identification of new posmbmtxes for:
political struggle and mote radical forms of geographical justice: Out criticisim shiould serve asa
basxs forretlnnkmg appmachc:s to' t}wtartograplnc-legal strategy, takmgheed of our emphzsxs;h re

‘ eyon 2 concern wi emap itself, to ask quesuons about under what condi
becomes uot only pcxsslble but polxtlcally unpetanve We remmn comnutted to mterrogaung the'

agamst m:.sta!un y t2 '11c$ ‘foz- pohucal strategy It also pomts to thie need f St genine and’perhaps'
fundamental social transformation. This feeds back into our own commitments to md.tgennus
social movemmts

' thar weave ogether power and social relations. The effective indigenous ‘counter-map’, then, is
one thatunsettles the very categories that constitute the intelligibility of modern power relations.

I’xodncmg and reading siich miaps requires creating space for greater autention to indigenious’
peoples? efforts to transform their social and spatial relations:in ways that may transcend the
concepts “tertitory’ and ‘property’ What such maps will Jook like remains to be seen. Ours is
therefore a call for @ critique of the prsct]ce -of cartography — a critique fhiat nevet ‘Ceases to
ask why maps are being produced, what problems they are made to address, and toward which
expetience of justice.
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rightts-and the conflict over logping in southern Belize’, Yalk human rights & develapment L jowrnal 1(17)
(1998) Bp. 17-51; §.). Aniayi, and C. Grosstian, “The ‘case of Awas Tingni v. Nicaragoa: 2 new step'in
the intérnational Yaw of indigenious peoples’; Anigomajournal of international and comparative law 19(1) (2002),
pp- 1-16.

¢ CR. Hale, Neéoliberal multicaltualism:  the remakiog of eultusal iighié’ and racial dominance in:

Central America’, Political and legal awibropolagy review 28(1) (2005), pp. 10-28. See also CR, Hale, Docs:
multieulturalism ménace? Governance, -cultutal rights 4nd.the politics of idéntity ‘in Guaternala’,
Journal of Latin American shidies 34 (2002), p. 505. See also A. Roy, “Paradigms of propertied citizenship:
transnational techniques of analysis’, Urban affairs 38 (2003), pp. 463-91.
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7 Article 17 of the United Nations Usiiversal Declaration of Human Rights states: ‘(1) Evetyone has
the right to own property alorie as ‘well as in association with othets. (2) Noone shall be arbitrarily
deprived of his property. Similar language s found in Asticle 21 of the Ametican Convention on.
Humhan Rights.

¥ Onthe colonial present, see D. Gregory, The wlonial prasent: Afghanistan, Pabesting, Trag (London, Blackwell,
2004). On'contradictions { in neoliberal fotmulations of rights, see: CR. Hale, “Does multicultuiralistn
menace?’; CR. Hale, Neoliberal ulticulfuralism’, E. Povinelli, The cunning of recignition: indigenons alterities'
and the making of Austvihan. mx)hafltwa&m (Du:ham, NC, 'Duke Untve:sxtv Press, 2002) M. ‘Watts,

~ Development and govemmentality Smgapm owrnal of tropical geography 24(1Y(2003), pp. 6-34,

? 8See B.Q. Nietschinann (1995); H. Bmdy,Map: anil dreams: Indians and the Brifish Columbia frontier (Pro§pect
Heights, 1L, Waveland Press, 1981 I1 998] H. Herlihy and G. Kmpp, ‘Maps of, by, and for the peoples.
of Latin America’, Human organization 62(4) (2003), pp. 303-14; M. Chapin; Z. Lamb asd B Threlkeld,
Mapping indigenous lands’, Awneual review of mrbmpaby 34 (2005), pp: 619-38; ]. Johnson, R. Pualani-
Louis, .AH. Pramono, ‘Facmg the future: encouraging critical cartographic literacies in indigenous
communities’, ACME: ‘an internationial jairnal for mmalgeograpbm 4(1) (2006),pp:. 80-98; and L. Hastis
4nd H Haz ‘Powet of ma s;’(countet)-mappmg for conservation’, Ame international esjournal of eritical

‘ Intemaﬂonal‘lnsum for En” afiment and Dcvelopment, 2000)
h See R. Cmb Carrogrqu M:m. a bmg! g’mm fx‘xatzm and ﬁlgz&w iafulnapex (Du:hmn, NG and Lonﬂon,

3002 (1990}, p. 235.
B Onmaps and smmed knawlcdge see D Havaway, Simians, pborgs,dnd womti the reinvention o vatirs (Newt

1 Thin

most mportant mfonnauon needed ‘6 convey a ‘true’ unde:smndmg See .. chkies A im'my af Jpam,
; rm'tagrapbtc mmu, mappmg wm’ tlx gm~wded w[a’ (London and New X ork Rouﬂf:dge, 2004)

: pmk, Can the suhﬂ.ltem speak G I\elstm and L Gzossberg, eﬂa :
Marscisni and the interpretation of cuiture (Urbana, 1L, University of Tlinois, 1988), pp. 271-313. '

'8 DL Hodgson and R.A. Schroeder, Dilemmas of counter-mapping community resources in Tanzania’,
Dmbpmr:t mdiabange 33 (2002), pp. 79-100; N.L. Peluso, Whisse woods are these? Counter-mapping
forest territories in‘Kalimantan, Indonesis’ Afxtt,z:»ode 27 (1995), pp: 383-406; R. Rundstrom, “The tole’
of ethics, mapping, and the meaning of place in selations between Indians and Whites in the United
Statés’, Carfqgmpbm 30(1) (1993), pp. 21-8; see. also']. Bryan, Map or'be mapped: land, tace, and
tghtsin eastern Nicaragua’ (Doctoral Dissertation, Department of Geogtaphy, University of Cai;forma ~

~ Betkeley, 2007), chapters 4 and 5.

19 United Nations Declaration on the . Rights of Indigenous Peoples, Article 26 (adopted 26 Jurie 2006).
Previous drafts of the declaration contained similar: language: See aiao Article 13 of the: International
Labor Organization’s Convention 169 concerning the Rights of Indigenious and Tribal Peoples it
Independent Countries.
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E.g. B. Rivera, “An Indian without land is ‘not an Todian!’, in K. Ohland and R. Schneider, eds,

. National resolution and identity: the sonflict between Saridinistas and Miskito Indsans on Nicaragia's Adlantic Codst

3

2
2%

32

33

:Com{nwnues Mapping Tnitiative, 2006)

{(Copenhagen, IWGLA, International Wotk Group on Indigenous Affairs, 1983), pp. 64-7.

‘On national resistance 16 calonialism, see B W, Said, Culture and imperialion (New York, thage, 1993,
<h.3; B. Anderson; Imegined ompunities {London, Verso, 1983) Pp. 170-8; Thongehai Winichakul, Sian
mapped: a history of the geo-body of a nation (Honolulu Hawaii, University of Hawaii Press; 1994)

JB. Hatley; Reteading the maps of the Columbian encounter’, Ansals of the Association of American
Gengraphers 82(3) (1992), pp. 522-42; D. Tuinbull, Mapping encouniters and (m)countcnng tmaps: a2’
‘eritical examination of cartographic resistance’, me!edge and sociaty 11 (1998), pp. 15-44..

E. Povinelli, The ﬂmf@ of recognition, pp. 7-12, 17; see also F. Corntassle; “Towards Sustainable Self-
Detetmination: Rethinking the Contemporary Indigenous Rights Discovirse.” Abternatives: Ghbal, Lacai,

Political 331) (2008), pp. 105-132.

See P. Keal, Eurgpean conguest and the vights of indigenous peoples: the suoril backwardsiess of internatiomal sodisty
{(Cambtidge, Cambridge Umvcrmy Press, 2003). Ina provisional way, we would argue that this'shift has

cemerged in- response to the various erises of governability brought on by violence and economic reform

ditected dgainst the Ebesal state, On- developtnent; see |. Wainwight, Decslonizgng develypment; . Sidwatii,
Capml Interrupted (Minneapolis: Univessity of Minnesota Press; 2008).

J ‘Derrida, ‘Foree of law’, p. 244.

Tiid. Out -italics. See dlso A. Sécor, ‘An urirecogrizable- ‘condition has derived, in D: Gregory anid

A Pred, eds, Vioknt geagraphies: fear, terror, and pa/mmi siolenee (New York, Routledge, 2006), pp- . 37-53;

J Derrids, ‘Fosce of i, pp. 230-98; W.C. Dissiock, Reidessof e Hrature, Lo, pﬁ:&x@bgﬂi
f" ; g maﬁdmpm a:tm_!y' etenth cent

 Mapy n,g our places: mmﬁﬂm ithe 13dtg¢ma: o aﬂmumw.r ang Inisiative (BefkelfY. CA, I"d"c’e‘“’“s

CE T Asad, ‘Conscripts of westerncivilization', in C.-Gailey, ed., Diskotical antbropokogy: ‘esiays in bonor
of Stanley Diamond (Gainesville, Uniiversity Press of Florida, 1992) Pp. 333-51; D. Scott, Comm;.bﬁf U

moidarriity: the Mgeqj; (f colomial enﬁgbremmr (Du:ham. Notth Carolina, Duke 'University Press, 2004);
G Spmk, “Righting wrongy', Somth Atliitic qumgf 103(2/3), pp. 523-81; A~ Quijano, *
power, Burocentrism and Latin rerica’, Nepantla: views from the south 1(3) (2000), pp. 533-80.

vloniality -of

On “aponia’, see espeaal.ly] Détrida, ‘Force of law” andAﬁona,r trans. T. Dutott {Palo Alto, CA Stanford

PR Umvetﬂty Press; 1994}
3

Even ‘uncontacted’ peoples fall unaer the sway of law smd ca.rtography, for others thiap them and
advocaté on their behalf.
The two autonomous regions in Nicaragua are the South and North Atlantic Autoniomous Region,

'mspecuvely known by their acfonytas in’ ‘Spanish a8 the RAAS and the RAAN.

Miskito and Mayangna (also known 45 the Sumu) are two distinct indigenous peoples living in the'area
of eastern Nicaragua historically known as “The Miskito Shore.” A great-deal has been written about
the Miskito, see, for example, C Hale, Resisraice arid contradiction: Miskity Indians and the Nicaraguan state,
18941587 (Palo Alto, CA, Stanford University Press, 1994), M. Helnis, /4 sdng: adaptations to Cultiire contact
i Miskilo community (Gamesvﬂle, FL, Umversxry of Florida Press, 1971); and, B.Q. Nietschnann, Betsen
dindd and wartér: the subsistence eonlogy of the Mishivo Indians; eassern Nicasagua (New “York, Serninar Press; 1973).

‘For -discussions of the mterplzy between ‘maps and identity in this region, seé J. Beyan, ‘Map or be

mapped’; and K. Offen, ‘Creating Mosquitia; mapping Amerindian spatial practices in eastem Central
Ametica, 1629-1779, Journal of historical geography 33 (2007}, pp. 254-82.
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A4

35

36

37

ET. Gotdon, GIC.. Gurdidn-and C. Hale, ‘Rights, resources, and the social memory of struggle:
reflections-an 2 study of indigenotrs and black community land rights on Nicaragua’s Atlantic Coast,
Humart organization 62(4) (2003) PP 369-81; K. Offen, ‘Narrating place and identity, ot mapping Miskin
1and claims in northeastern Nicaragua’, Human orgarization 62(4) (2003), pp. 382-92. On resetting ex-
combatants fore gcne:a]ly. see D, Abu-Lughod, ‘Failed buyout: lind rights for Conted veterans in post-
wat Ntcamgua Lam: Ammm pmpemw; 27(3) (2[)00) PP 39—6 2; A. éimxany, "I‘he forma: Coniras in

joi:state; t/n case of the A!Ianft: Coa.r! in N::arqgm (Stbckhulm, Developmcnt ‘Study
4 33-57;'see also G von Houald, Mayangna: apiites sobre la bistoria dr los indigenist Saws en
Centroamirica (Managus, Fundacibn Vida, 2003).

8- Ariaya, “The Awas Tingni petition ro the later-American commission on himan nghts lndlgenous

Tarids, logmf ahd goveinment neglect in Nicaragua®, £1. Thoms lai feviewr 9(2) (1996), pp. 157207, The

38

epitomized this disregard, violating: constitutional provisions protecting mdxgeg

petition was filed in’ 1995,

Thiough the 19905, state officials increasingly underrhined the Autonomy Law, tefusing to- ﬁnanmally

‘andadministeatively support the development of the regional governments. The SOLCARSA concession

‘trarapling Miskito instrgents’ claims that there wete no ‘national lands’ in eastersi Nicmgm “oaly

39

4

. \.41"

43

174

‘Indianland’,
Both the Inter-Amencan Cammmoa ‘on Humar Rights and the Inte:-Amencm Cm‘t of Human Rights

lish ithc basis' for setiléimient of the dxspute between the claitnant and the state 4§ was the case with Maya ;
complmnt inBélize. In certain cases-where the state party proves unwilling tonegotiate, the Coramission’
will bnng the'easé befote the Intei-Amierican Court on behalf of the chimant. ‘Complaints may be filed
againstiany state that s member of the OAS.: The Court’s judsdiction, however, must be voluntasily
agreed to by individual states. Most states in'the Américas have accepted the Court's Jutisdiction, with
the niotable exception of tany of the Caribbean countties, Mexico, the United Stites and Canada.-

Inter:American Commission of Human Rights, Complaint against the Republic ry” Nicaraguaa in the case of the
Mgm@ia@fym) md:gmoﬂ: communisy of Awas ngm 4 June 1998 paragtaph 103 (p.:50). Reprinited in the

d 2/ and comparat 2

commisinizy v. Nicaragua, 31 August 2001; paragraphs 144-51 (pp. 429-31). Reprinted in the Arigona journal
of international and comparative law 19(1) (2002), pp. 395-456.

In' the Maya ‘eommunities of souther Belize, livelihoods are produced through customaty ‘Tand use-
practices based pnnnpally on production’of maize and beans for home consumption and tice and cacao
as cash'crops. Land is generally viewed ds 2 common résotirce. Farmers who live i a community hiave
usufmctory tights to fell fotest and plant where they wish, provided that the land is not already farmed
by othess. Maya huntets from nearby communities have the right 16 enter village land t6 hunt; 56 lorig as
they do not damage crops. On Maya livélihoodsand the case against the Government; see L. Grandia,

‘Milpa matters: Maya Communities of Toledo v. Government of Belize;” Waging War, Making Peace:

Reparations anid Human Rights, eds. B. Rose Johnston and S. Slyomowcs (Walnut Greek; CA: Left Coast
I’mss, 2009), pp. 153-182.

Wainwight collaborated with the TMCC and ILRC in the mid-1990s; qu wotked fot ILRC from
1997 to 1999, anid hasworked intérmitténtly as-an advisor to Awas Tingni’s legal team.
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49

50
5t

57

54

See ], Wainwright,, Demiomg:r;g development, ch. 6.

Inter-Arherican Comsiission on Fluman: Rights. 2004. “REPORT Na. 40/04. Case12053: Maya
Indigenous Commuruties of the Toledo District, Belize’, pp. 58~9, our italics.

Abid.; ot iealics.

These two communities bmught their cases as individual claims but, inan xmportant slippage, they were
«often said to represent the Maya communities fhore generally. The two commusities were selected for

involvément in the ca:togmphxc-legal strategy through consultation between Maya leaders and their
Jlawyers, and not throughi a broad-based or popular canmipaign.

We were involved in making these 'maps. Wainwright collaborated with somie of the: Maya leadets'in
‘strategizing atound the case; and wrote one of the expert reports for the case. Bryan collaborated in
raking twa of the maps used in the lawsuit.

Chief Justice A: Coniteh, Judgtnent in the Supreme Court of Belize: consolidated claims no. 171 and 172

of 2007,/ Cal, e2 al. v, Belizg (2007), hittp:/ /wrorw Iaw.srizonn edu/ Deptshplp/ advocacy/ maya_] belize/

‘docarnents/ClaimsNos171and1 720£2007 pdf. Accessed Noverber 2007,

Thid:

Ihid, o dtalics. The ]udge cited the Awas Tingni‘case (as well as othet recent imipdrtant rulings in favet
of indigenous sights;, such as Mibp and Delagrmskn) in his ruling,

Lbid,

5). Anaya; and R.A. Williams, “The protection of indigenous peoples rights over lands and'natural
xesousces under the intes-American human rights systen’, Harvand haman ngbr: journal 14 (2001), rr
33-86.

Wmnwnght is alsc an active member: of an mdtgenous sights: NGO the Julian Cho Socaety Jnch

and has preparcd maps. mvolwng a thnd ‘case bzought befote the TACHR by Mary and Came Dann
mvoivmg western Shoshone land rights in the US. .All three cases advanced argunients foe: iprotecting
indigenous ughts 10 lmds custamanly used and occup:ed. Addmonaﬂy, Bryan served“ as Assouate

M.tsluto md:génous fedemtioa in eastern’ Hondutas The pro;ect was developed by the Caubbean‘
and Central Amencm Research Cozmc:l (CCARC’) thc ‘same- otgamzauon thar cqmi}qcted the 199'?

" legal zecogmiz an fmmu the 'state ‘at each stage giving priority ;m'the'pol\ ical process of map-mnlung Ini R

particulat, this. involved efisuring that the boundaties of the claim atea were established in ‘consersus

with neighboring Miskito and Tawahka federations: The maps have subsequently been filed with the:

Honduran government and were swaiting legal seview as of January 2008,

‘Onic: of these tensions conceins the necessity and impossibility of transliting the lessons of political
work into-the form of a theotetical critique (published in-an acndetmc—mtlmuanal form, such as this
jouinal). As all activists know, there are lessonsbom from pohncal struggles that cannot be adequately
atticulated in this form.

See also D, Turnbull, ‘Maps, narratives, and trails: performativity, hodology, and distributed knowledges

in eomplex adaptive systems — dn appioach to eniergent {mafypiﬁg’; Geographical research 45(2) (2007), pp:
140-9.

On expertise and geoemuomnmtal knowledge, see P. Robbins, ‘Beyond ground tfuth: GI8 and the

environmental knowledge of herders, professional foresters, and other traditional communities’, Human
eanlagy 31(2) (2003), pp. 233-53..
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57 For those who participate duec:ly in map-making, cartography may provide a tangible way 10 engage

with the arguments used to- formulate land claims. The resulting maps ate often réad in ways that fuse
the history and identity of the community with contested perceptions of tights to land. See J. Bryan,
“Map ot be mapped”, chiapters 4 and 5.

The lateJulian Cho and some of his fellow Jeadets were organicintellectuals in Gramsci’s sense: intellectual
‘members of 2. subnltem group who articulated positions of that group ourside of formil and traditional
intellectual institiitions” (A Gratisci, Sedections from the prison navebovks New York: International, 1971],
PD-10-25). The experiences of the Maya movement in Belize in the 1990s bear out Gramsei's insight
»'thzt 'Evcry orgamc devciopmcnt «f the pedsant masses ... is linked t6 and depeénds-on ‘movements

(B

& :Intet-Aanencan Commlssxon on’ Human Rights, 2004. ‘Report No. 40/04; CASE  12.053; Mesits;
Maya indigenous’ ‘communities ‘of the Toledo District; Belize’ Posted 12 Octobeér 2004,
http:/ /www.cidh.org/annualeep/ 2004eng/ belize. 12053eng htm. Accessed 11 March 2007. The
‘problems underlymg this case are not resolved.

82 These observations should'not be'tead as indictments of the indigenious leaders in Belize and Nicaragua,
tnany of whom ate our fiends and allies. Not should they be read asa comtiientary on the authenhcxty
of the'identities on which the claims ate based. They are only intended to-clarify sonie consequences.
of the ca:tograplnc—legal stxategy Ca:tography and lzw anne do a1 cause these mequahues, that
the pmcm: e that g :
indigeneity that circulate far beyond these communities in Behze md N:csragua The cattographtc—legal

stran:gy reworks emung lations and does niot create them'de o,

8 AGran prison notebooks, p- 195,

4 pistory of spiacts. See-also R. Williams, ‘Community’, in Kepwords: a weabulary of cwiwre: and society

‘(Ncw Yod:, Oxford University Press; 1983); pp. 75-6; M. Watts, ‘Antinomies of community: sotne

thoughts on geography, resources- and empire’, Transactions of the British Tnstitute of Grographers 29 [2004),

Pp.195-216,

ET Gordon o al 'R;ghts, tesoutces, ami the -aocml memory of muggle *f 3

egnlso’N Sternt #tal, Tribal

8 Reply afthe Répubhc of Nicsrigua to the Complaiat Présénted oot shis e Anmiiidst it oF
: ;submitted 21 October 1998 (unofﬁcuﬂ tﬂnslauon) Reprinted ‘in full in the Arizona

a
6

mvenmry of state- pmperty

®  Asticle 40(d) Liaw 445, Nitional Assembly of the Republic of Nicaragua (Gawra No. 16/23/01 /2003)
The law establishes a “community. Property rights regime for indigenous and ethnic {black] communities
in the Atlanric’ Const altonomons tegions and the Bocay, Coco, 2nd Maiz tiver basisis? The law Wi
developed through a consultative process funded by the World Bask following the 1997 land ‘tenure
study. Indigenous nights advocates participated considerably in the drafting of the law..

0 s Speed and JL.F. Collier, Timiting indigencus -autonomy in Chiapas, Mexico: the staté government's

use of human rights’, FHauman rights quarterfy 22 (2000), pp. 877-905; T, Asad, ‘Redeeming the “human’*

thxough ‘hiitnan sights’, in. Farmations-of the secular: Christianity, Islam, Modernity (Palo Alto, Stanford
Univessity Press, 2003), pp: 127-58.

M Foradiscnssion of the tole that institutionalized racisen plays in limiting implementation ‘of reports and

rulings in the Intes-Amesican system, see A. Dulitzky, “A region in denial: racial discrimiination and racism

in Latin America’, conference paper presented at the University of Texas at Austin, 28-20 April 2005,
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75

76
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'Cenml Ameﬁmn Research Council Produced tHiaps’ for'a detnatcaion’ pzdp J

http:/ /www.utexas.edu/law/ academics/ centers /humanrights/ adjudicating/papers/Deniallastversion.

pdf. Accessed 12 Jasuiary 2008,

C.R:Hale, "Neoliberal multiculturalism’.

UN Doc: A/45/40, Annex 9(A) (1990).

W. Kymlicka, ‘Theorizing indigerions tights’, University of Toronto law juiernal 49 (1999), p. 293,

For Kymlicka, the fundamental problem with Anaya’s argument is the lack of a. coberent theory of
mdtgenous rights thatwould allow it to differentiate between claims made by, for instarice; the Miskico
in Nicaragua and the Basques in Spain and France: The problem, in other words, is the lack of fully’
theorzed multicultusalism. capable ‘of seitling questions of cultural difference. In keeping with! 'ymhcka’

liberalism, cultural identity is- presupposed; ‘what is up for debate-is how to furly recopnize indigenous’
peopks fhrough state-sanctioned forms of redistributive justice. He is, inother words, ambivalent about
the'colonial processes that give'those identities theit political significanice and ate maintained theough
them. We differ from his approach in (at least) this one regard, insofar as we are concesned with how
mdlgemus 1denuty is produced and sustained through practices and concepts that remain colonial,

N. Rose, Paukrs of freedom: ‘reframing’ paiisical thought (Carabridge, Catubeidge University Préss, 1999),
p-32

s ryan, ‘Map or be mapped’; chaptets 5 and 6.

Thmdo:e Macdomld p:epated ﬂm ﬁxst setof maps in 1995, re\nsmg them agam in 1999 in prepzz‘mon“

Cnclined i 2002 AL
pmd fnz m Inxge pan by Awas ngm s 1cgal team. ’I'he N:camgmn state: conmcted

Consetvancy, seeA: Stocks, "I"oo :much fo: too fr:W' ptoblems of mdtgenous nghts in Latia Amenca s
Annual révies of mrbmpoby 34 (2005) PP 85-104.
:\ Stocks, “Too: much fot'too: few’

icle for publication, the comnmanity of Awas Tingni'and most of

the forest théy claifried was destroyed by Hutricane Felix, a category 5 stosm. “The windthtow genetated

‘by the storm poses new. challenges to dematcauan, complicating efforts to phiysically €ut lines in the

fotest (damikes) and establish benchnarks (mojénss).

S] Annya and C. Gmssman, “I’he tase of Awas T’mgmv Nwaraguz £ new step in the mtemattoml law

s

84

#5

'-Guatemala " ]amalof ‘Latin American stydiey 34 (2002) pp- 485—5’?4 '

‘We are of course dssptopomanately insulated fromi theit negative effects relative to thie people whose

lives and-words have’ he]ped us see-this prédicarhent.

$]. Anaya, ‘Dwergem discoussesabout international law, indigenous peoples, and rights over lands and
natural resources: towirds 4 realist trend', Colariado_josirnal of international environmenta! law and policy 16(2)

{(2005), pp. 237-58. In this article, Anaya refers to debates regarding drafts of the Declaration on Rights

of Indigenous Peoples at thé United Nations and characterizes the legal postmodethist crmques of the
document as being; solely concerned with the ‘md;genous text (and not the version produced by the UN

sub«:omtmasmn') Gompite with P. Keal (2003), pp: 132-6.

‘The colomzat\on of the Ameficas has always involved the extensionnd deepening of law, property, snd

“tertitory as ‘social relations; 4 process noted by de Tocqueville: ‘the Amexicans of the ‘United States have

[expropriated native Lirids and marginalized indigenous peoples] with: singular felicity; txanqmlly, legmlly
[...] and without viclating a single great principle of morality in the eyes of the. wotld. Itis ‘impossible to

1
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destroy menwith more respect for the laws of humanity’ (A. de Tocqueville, Democray in America Vol. 1,
Book 1, Chapter XVIII, Part T11 [1835]), http://www classicallibraty.org/tocqueville/democracy1/38.

htm. Accessed 15 June 2007

With those possibilities, new dangets are inevitably created; see: N. Rose (1999), p. 32.

M. Watts, Developmient and governmentality’, Singapory journal of tropical ecology 24(1) (2003), p. 29,

N Blotley, ‘Law, propetty, and the geography of violence: the frontier, the survey, and the gnd’ Annalt
of the association of morican geographers 93(1) (2003), pp. 121-44; N. Murin, “Excluded spaces: the ﬁgure in

‘the Australian aboriginal lagdscape’, Crifical inguiry 22(3) (1996), pp. 446--65:
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